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STATEMENT OF THE CASE
Nature of the Case
Mark J. Fixmer appeals his judgment of conviction from his guilty plea to
felony possession of methamphetamine. Fixmer challenges the district court's
sentence of six years with three and one-half years fixed, and the denial of his
Rule 35 motion to reduce that sentence.

Fixmer also challenges the district

court's imposition of an $800.00 fee to the Sixth District Court Fund for court
maintenance; as to this last issue only, the state concedes error.

Statement of Facts and Course of Proceedings
Soda

Springs police arrested

Mark J.

Fixmer for possession of

paraphernalia and driving under the influence of a stimulant. (PSI, p. 2.) The
state

later

charged

methamphetamine.

Fixmer

in

this

(R., pp. 7-8, 32-34.)

case

with

felony

possession

of

Fixmer pied guilty to this charge

pursuant to a plea agreement. (R., pp. 44-45, 54-59.) Pursuant to a stipulation
of the parties, after entry of the guilty plea, the district court ordered Fixmer
released on his own recognizance on condition that he make and keep a presentence investigation appointment with probation, and undergo a substance
abuse assessment.

(R., pp. 53; 56-57; Plea Tr., p. 15, L. 22 - p. 17, L. 18.)

Fixmer failed to appear for his pre-sentence investigation appointment and
sentencing hearing. (R., pp. 61, 65.)

The district court issued a warrant, and

after Fixmer's arrest, he remained in custody until the court imposed sentence.
(R., p. 66.)
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Despite proposals from the state and defense for a therapeutic community
placement, the district court sentenced Fixmer to a term of six years with three
and one-half years fixed.

(R., pp. 74-76.)

Fixmer filed a Rule 35 Motion to

reduce his sentence (R., p. 78) which the district court denied (Mot. Tr., p. 16, Ls.

20-:-25).

Fixmer timely appeals. (R., p. 82.)
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ISSUES

Fixmer states the issues on appeal as:
1.

Did the district court abuse its discretion when, without lawful
authority, it imposed a fee of $800 as "reimbursement to the
Sixth District Court Fund for maintenance of the court"?

2.

Did the district court abuse its discretion when it imposed a
unified sentence of six years, with three-and-one-half years
fixed, following Mr. Fixmer's plea of guilty to possession of a
controlled substance (methamphetamine)?

3.

Did the district court abuse its discretion when, in light of the
new information provided, it denied Mr. Fixmer's Rule 35
motion?

(Appellant's brief, p. 3.)
The state rephrases the issues as:
1.

Has Fixmer failed to show that his sentence of six years with three and
one-half years fixed is unreasonable under any view of the facts given his
extensive criminal history and failure to follow through with substance
abuse treatment?

2.

Has Fixmer failed to show that the district court abused its discretion in
denying his Rule 35 Motion on consideration of all the evidence, including
new information provided for the motion?
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ARGUMENT
I.
The State Concedes That Imposition Of The $800 Fee Was Error

As an initial matter, the state has been unable to find any statutory
authority for the imposition of an $800 fee for Sixth District Court maintenance
costs.

The state therefore concedes this error and requests that the Court

vacate the order with regard to the fee. As to Fixmer's remaining challenges, the
district court acted fully within its discretion, as supported by the facts and law.
II.
Fixmer Has Failed To Show That His Sentence Of Six Years With Three And
One-Half Years Fixed Is Unreasonable Under Any View Of The Facts Given His
Extensive Criminal History And Failure To Follow Through With Substance
Abuse Treatment

Fixmer argues that the district court abused its discretion in sentencing
him to a term of six years with three and one-half fixed. (Appellant's brief, pp. 68.) The appellate court will not disturb a sentence that is within statutory limits
absent a showing the court clearly abused its discretion. State v. Windom, 150
Idaho 873, 875, 253 P.3d 310, 312 (2011) (citation omitted).

Fixmer

acknowledges that his sentence is within the statutory range. (Appellant's brief,
p. 6.) To carry his burden, Fixmer must show his sentence is excessive "under
any reasonable view of the facts," considering the objectives of criminal
punishment: protection of society, deterrence, rehabilitation, and retribution or
punishment. Windom, 150 Idaho at 876, 253 P.3d at 313.
In

reviewing

an

excessive

sentence

claim,

the

appellate

court

independently reviews the record, examining the nature of the offense, and the
offender's character. State v. Delling, 152 Idaho 122, 132, 267 P.3d 709, 719
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(2011) (citation omitted). Where reasonable minds could differ as to whether a
sentence is excessive, the appellate court will not disturb it. State v. Miller, 151
Idaho 828,834,264 P.3d 935,941 (2011) (citation omitted).
The district court here carefully and thoroughly addressed the objectives
of punishment and how they applied to Fixmer's case. (Sent. Tr., p. 24, L. 3 - p.
33, L. 20.) The district court's findings and comments are fully supported by the
record. Although Fixmer admitted to police that he had a meth pipe, the facts of
his crime raise significant concerns for public safety; chiefly, Fixmer was driving
under the influence of methamphetamine. (PSI, p. 2.) Just before being pulled
over and arrested, Fixmer changed lanes without signaling, then made a wide
turn, nearly colliding with an oncoming and a parked car before stopping. (PSI,
p. 2.)

Citing Fixmer's criminal history, the district court highlighted Fixmer's

apparent "propensity ... to put the public ... in danger by operating motor
vehicles" under the influence. (Sent. Tr., p. 25, L. 18 - p. 26, L. 1.)
The record succinctly chronicles Fixmer's extensive history of substance
abuse, related convictions, and repeated unsuccessful stints in rehabilitation.
Fixmer, now 37, began using marijuana regularly at age 20, then at age 21
began use of cocaine. (PSI, p. 9.) Fixmer described his preferred drug as meth,
which he first used at age 23. (PSI, p. 9.) Fixmer's convictions include one for
controlled substance solicitation; three for driving under the influence; one for
controlled substance production; and three for controlled substance possession
- including the conviction at issue here.

(PSI, pp. 3-4.)

He completed a six

month substance abuse treatment program in 2005-2006, after which he
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remained sober for about four months before using again. (PSI, p. 10.) In 2009,
he completed a four month program, but remained sober for only one month.
(PSI, p. 10.)

Most recently, Fixmer completed a 12-Step Addiction Recovery

Program in August 2012 while incarcerated. (Augmentation to R.)
At sentencing, the district court had before it the PSI by Kami Phillips, a
mental health evaluation by Tim Mitchell, and a substance abuse evaluation by
Dave Witherspoon.

(Sent. Tr., p. 13, Ls. 19-21; p. 23, Ls. 3-6.) The record

before this Court includes the PSI and Mitchell evaluation, but not the
Witherspoon evaluation. As noted in Fixmer's Motion to Augment the record,
appellant bears the burden to provide an adequate record, and unless missing
items are made part of the record, they are presumed to support the district
court's order. (Motion to Augment, p. 2 (citing State v. Coma, 133 Idaho 29, 34,
981 P.2d 754, 759 (Ct. App. 1999).) Witherspoon's evaluation is thus presumed
to support the district court's order here.

Notably, the district court cited

Witherspoon's report as suggesting that Fixmer's "claims of mental health
disorder are more in the nature of malingering and for secondary gain ... to
avoid prison in this matter." (Sent. Tr., p. 31, Ls. 6-10.)
Regarding deterrence, the district court expressed that Fixmer previously
served stints in prison for a combined total of three years. (Sent. Tr., p. 27, Ls.
23-24.) The court's sentence reflects its "philosophy that subsequent offenses
ought to address previous punishment imposed and ought to progressively
become more severe as far as a means of punishment and deterrence." (Sent.
Tr., p. 33, Ls. 13-16.)
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With respect to rehabilitation, the district court did not believe a traditional
rider or therapeutic community program would provide anything Fixmer hasn't
"already had the benefit of learning and understanding and applying to [his] life in
these substance abuse programs that [he] previously participated in." (Sent. Tr.,
p. 30, Ls. 5-11.) The district court also noted Fixmer's poor performance while
on community supervision, including his failure to appear for a pre-sentence
investigation. (Sent. Tr., p. 26, Ls. 11-22.) The district court further stated, "I'm
absolutely confident that there are programs for rehabilitation of Mr. Fixmer in the
Idaho Department of Corrections." (Sent. Tr., p. 35, Ls. 3-5.)
Even if this Court disagreed with the district court's view of the facts, the
record fully supports that the district court's findings were reasonable.

Its

findings must therefore be left undisturbed. Miller, 151 Idaho at 834, 264 P.3d at
941. Given the district court's careful examination of the facts and consideration
of punishment's objectives, Fixmer has failed to show his sentence is excessive
"under any reasonable view of the facts." See Windom, 150 Idaho at 876, 253
P.3d at 313.

111.
Fixmer Has Failed To Show That The District Court Abused Its Discretion In
Denying His Rule 35 Motion On Consideration Of All The Evidence, Including
New Information Provided For The Motion
Fixmer also asserts that the district court abused its discretion in denying
his Rule 35 Motion. (Appellant's brief, pp. 8-9.) In reviewing a district court's
denial of a Rule 35 motion, the appellate court applies an abuse of discretion
standard. State v. Adair, 145 Idaho 514, 516, 181 P.3d 440, 442 (2008). For
such review, the appellate court considers whether the district court (1) was
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aware its decision was discretionary, (2) acted within the scope of its discretion
and consistent with applicable law, and (3) reached its decision through exercise
of reason. State v. Miller, 151 Idaho 828, 834, 264 P.3d 935, 941 (2011).
Fixmer argues that the district court failed to adequately consider new
information presented at the hearing on his Rule 35 motion. (Appellant's brief,
pp. 8-9.) That information included Fixmer's contention that several convictions
on his record are really those of his brother, whose record got mixed with his own
due to mistaken identity. (Appellant's brief, p. 8-9; see also Augmentation to R.)
However, the district court addressed this information, finding Fixmer's assertion
not credible. (Mot. Tr., p. 17, Ls. 1-17.) Indeed, the argument is completely in
Fixmer's self-interest; without any evidence to support his contention, there is no
reasonable basis for the district court, or this Court, to accept Fixmer's assertion
as true. And importantly, the district court stated, "I don't see the deletion of [the
convictions allegedly attributable to Fixmer's brother] significantly changing my
decision." (Mot. Tr., p. 18, L. 24 - p. 19, L. 1.)
The new information also included a certificate showing Fixmer's
completion of a 12-Step Addiction Treatment Program, roughly one week prior to
the hearing on his Rule 35 Motion. (Appellant's brief, p. 9.) That Fixmer was
able to participate in such a program while incarcerated supports the district
court's pronouncement that rehabilitative programs are available, other than
traditional riders or a therapeutic community program. On this, the district court
noted that Fixmer has "been participating in some programming and I commend
him for that.

I would expect and hope that he does take advantage of those
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types of programs to improve and better himself. I don't, though, find that to be a
basis on which to reduce his sentence in this matter." (Mot. Tr., p. 17, L. 22 - p.
18, L. 2.) This evidence fails to support Fixmer's claim that the district court
abused its discretion.
Fixmer's final argument is that the district court misunderstood the facts of
his prior imprisonment, specifically that he had not served 33 months at one
time, but in two or three increments. (Appellant's brief, p. 9.) About this, the
district court clarified that it believed Fixmer's sentence in this case should be
"greater than what the most recent felony sentence was for almost an exact
crime." (Mot. Tr., p. 16, Ls. 1-2.) In keeping with this concern, the district court
imposed six years with three and one-half years fixed, "to have a progressive
sentence greater than the three year previous sentence." (Mot. Tr., p. 16, Ls. 2-

6.)
As in Fixmer's initial sentencing, the record supports that the district court
was aware its decision was discretionary, that it acted within the scope of its
discretion, and that it exercised reason. See Miller, 151 Idaho at 834, 264 P.3d
at 941. Fixmer has failed to show otherwise.
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CONCLUSION
The state respectfully requests that this Court vacate the order that
Fixmer pay $800 to the Sixth District Court Fund, but otherwise affirm the district
court's judgment of conviction.
DATED this 10th day of April, 2013.

DA~
Deputy Attorney General

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 10th day of April, 2013, served a true
and correct copy of the attached BRIEF OF RESPONDENT by causing a copy
addressed to:
SPENCERJ.HAHN
DEPUTY STATE APPELLATE PUBLIC DEFENDER
to be placed in The State Appellate Public Defender's basket located in the
Idaho Supreme Court Clerk's office.

~

Deputy Attorney General
DJH/pm
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